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15th October 2008.

An interim report of the Land Grabbing/Land Justice research from Lango, Acholi and Teso Regions.

1. Introduction.
The Land Grabbing/land justice research was carried out in phases as follows:

1) Ayer sub county research which looked at issues of communal land, land administration and land grabbing/land justice.  

2) Inomo/Agwata sub counties, in Lango.  

3) Sub counties in Kaberamaido, Soroti and Katakwi.
4) Sub counties in Acholiland.

The Ayer sub county research was conducted by research assistants, LEMU staff supervised by a consultant. The second research in Lango was conducted in randomly selected sites; three villages in Inomo Sub County in Apac and three villages in Agwata Sub County in Lira.  In Teso it was carried out in three villages in Kaberamaido, three in Soroti and three villages in Katakwi. 

The research team in Lango comprised of a consultant, LEMU staff and volunteers, recruited research assistants and the Acholi NRC research team. In Teso, the research team comprised of staff seconded from different organizations; Lutheran World Federation (LWF), TROCAIRE, SOCADIDO and LEMU.  

We cannot give all the findings here, and a full report and presentation will be made in due course, but here are the broad headlines coming out of what we found.

2. Key Research Findings and issues from Ayer sub county, Lango.
Land justice and administration

Administration: the research looked specifically at land sales to assess if land is grabbed from spouses through lack of consent.
Justice: the research looked at the different forums which hear cases, fees charged, whether or not records were kept, and how judgments were made and enforced.

a)
Administration

In almost all cases, both clan leaders and LCs said that the two systems worked together during land sales. The costs of administering land sales varied enormously, from 5,000 to 75,000, or from 5-10% of the value of the land.  Most villages had fees up to 30,000/-.  The average was 15,000/-.

LEMU has prepared standard sales documents for free use.  However, some LCs are charging 10,000-20,000/- for the use of these forms. This is leading to people choosing not to use them. It is unfortunate that the question of fees to be charged by LCs has become mixed up with the question about the use of a form that many have found to be simple and convenient. 

Most LCs and clan leaders said that written documents are a part of the process of selling land.  However, since few actually brought copies it was impossible to verify this or to know whether the agreements were clear and well drawn up.

The majority of both clan leaders (CLs) and LCs said that drawing a map was a standard part of a sales agreement.  This is surprising since we have not seen this as common practice in other areas.  It would be interesting to know why it is so common in Ayer – was this the result of training received by some people?  It would be interesting too to get some feedback from the CLs and LCs about the use of maps.  Do they feel these have reduced or will reduce conflicts over land in the future?  Why/why not?

In most cases, CLs and LCs both report verifying that the wife consents to the sale of the land. (In general, CLs asked more family members than just the wife).  In around half the cases they reported that the consent was actually signed. It should be remembered that according to State law, written consent is necessary for a sale to be valid.  This means that there are very many sales which are perfectly accepted today in the village which could actually be contested as invalid in the future!

b)
Justice

Most land cases are heard by CLs, if the land dispute is between members of the same clan.  Where cases are brought first to the LC1, he usually refers the people to the CLs in such cases.

People bring land disputes to LC1s if they are from different clans.

Most of the CLs and LCs reported inviting the ‘other authority’ to participate or witness the judgments. About a third of the LCs said they asked the CLs to also sign the judgments.

Figures on the number of disputes appear to be high.  On average, the CLs and LCs reported that they hear 2-3 land cases every month – or around 30 a year.  If LCs and CLs are hearing different cases, this would amount to at least 60 in a village, even if there were only one clan there).  It seems likely that this figure refers only to the months of peak hearings, the digging season when disputes are highest, but it means we cannot use the figures to quantify the number of disputes or which forum hears most cases.

Almost all LCs and most CLs reported keeping written records.  However, in many cases these were not brought so it was not possible either to verify this or to assess how complete the records were.  All the CLs and LCs who were trained by LEMU reported keeping records. 

LCs and CLs charge similar fees for hearing cases – usually between 3,000 and 6,000 shillings.  Clan fees were slightly higher though averaging 5,000/- to the LCs’ 4,000/-.  Some reported charging 20-30,000/-, it is presumed that this refers to the cost of site visits.

Over half the LCs report that their judgments are not always respected.  Around one third of the CLs reported the same problem.

Although appeal within the clan system exists in principle, it was not seen at all in any of the village where the research took place.  One case was reported as an ‘appeal’, but in fact it was a case where the winning party (orphans) took a case to the Awitong to get enforcement of a judgment in their favour, and not an appeal by the party who lost the case.

Cases are nearly always heard by the people who receive the cases except for the referral of cases by LC1s to the CLs.  The only referrals are in cases where there is (alleged) violence, in which case CLs and CLs refer the matter to the police for treatment as criminal offence. 

In cases where a judgment is ignored, neither CLs nor LCs have de facto powers of enforcement. Instead, they simply tell the party in whose favour they found to take the matter up with a higher court.  The CLs and LCs may call this a ‘referral’, but it is actually quite distinct. 

Issues on land justice from the written Ayer LC case files.

· When a party is served and he refuses to attend court – LCs call it “referring the case or “appealing” to higher court.  This is contempt of court.

· Solution – make sure the party is served, there is evidence of service and hear the case without the person.

· Witnesses are very many. In one case there were 45 people who attended.

· Witnesses are not sworn to tell the truth. They are asked to tell the truth. This means they cannot commit an offence when they lie.

· Judgments are based on the number of witnesses and not on the evidence of who is right and wrong.

· Court proceedings in luo are to be translated, signed and both filed in court.

· The courts are supposed to reach a consensus amongst their members but it seems the court wants the parties to reach a consensus. This can lead to failure of justice if you are not living amongst your people.

· First court is LC2, appeal to LC3 and then Chief Magistrate’s court. LC1 has no jurisdiction, why are they hearing land cases? 

· Evidence is not recorded in all cases.

· Judgment is supposed to include Names of court and parties, the claims, summary of evidence of all witnesses, reason for accepting or rejecting evidence, the relief given and the costs to be paid.

· Enforcement of judgment – is ignored. Why? Is it because the Clan and LCs are giving their opinion and not passing judgments? This leads to forum shopping until a person gets the judgment they want and to failure of justice.

· LC3 are hearing appeal cases afresh – why?

· Land sites visited in ALL cases – Why is this? If the case is not boundary conflict, why inspect the land?  Is it to get people to decide for the court?

· Rights in customary tenure are determined through birth and relationships. During cases, rights are not established. People tend to describe the difficulties they met in getting justice.

· Forum shopping – people go to production officer, clan, LC1, LC2, LC3 and sometimes back to clan. It takes time and money.

· Opportunity costs of having so many people attend case are very high.

· Courts are supposed to judge by reaching a consensus or voting but judgments do not reflect this process.

· Supposed a witness mentions an important document e.g. a will or a sales agreement that is vital in the case but court or the other party do not request for it.

· Criminal acts such as removal of boundaries are not dealt with by parties and the court, only the land issues.

· LC3 cases take a very short time to be heard, 3 days.

· Maps are drawn of land in conflict 

· A claim should include names, age, sex and physical address of parties, facts of the claims, witnesses, documents to be brought as evidence, etc. This is not always included.

3. Key findings from the research 2nd phase in Inomo, Agwata sub counties.
1) Everyone knew there was a problem.  However, the scale of the problem was even beyond what we had imagined as people who deal with these problems at village level every day.  It is very much worse than most people who based in urban areas can believe.  The majority of widows in parts of the country have their legal property rights violated.  Almost all divorcees or unmarried mothers suffer violations of the rights which they are given under both State and customary law.

2) Although State law prescribes that Customary law should be the governing code for land held under customary tenure, it is badly misunderstood, both by policy makers and by the judicial system.  An ‘authorised version’ of customary law has in fact been written down in Acholi, Teso and Lango, making it clear what the principles of property rights and protection are.  However, the state judicial system does not usually know what these principles or ‘laws’ are.  There is still a general belief that ‘women cannot own land’ and even that there is no true individual or family ownership of land under customary tenure. 

3) Customary law is also not being applied by Customary Institutions (essentially, in N and E Uganda, the clan elders or the Clan land committees at village level).  Customary structures are weak in following their own rules, standing up to the more powerful, in commanding the authority needed to ensure implementation, and most of all in taking a proactive role in defending clan members land rights.  There is no ‘oversight’ of their judgments or their overall performance in protecting the vulnerable by higher clan authorities. 
4) Although at village level, there is good personal cooperation between LC1s and clan authorities, the State and clan systems don’t function as an integrated whole, but as two parallel systems.  A party who loses a case before the clan authority can simply start a fresh case in the State system.  The State system (LC1, 2, sub-county court or G1 magistrate’s court) does not ‘review’ the clan judgment (was it based on evidence, did it correctly follow procedures of natural justice, was it based on correct interpretation of the customary code, did it respect Statutory Acts and the Constitution) but rather hears a completely fresh case.  This leads to the well known problem of ‘forum shopping’ and also undermines enforcement of judgments giving protection.

5) LC courts are functioning very poorly indeed. There are more problems there that cannot be discussed in detail here.  In fact, lower courts don’t give judgments at all, but actually express opinions. If one party rejects the verdict, the court says it is ‘defeated’ and ‘refers’ the case, i.e. putting the onus on the claimant (usually the injured party) to take up the case anew, at their own expense, in a higher court – where it will be heard afresh.  LC courts do not enforce their judgments – and a party can often avoid a judgment against them altogether by refusing to turn up, since ex parte judgments are not known.  Again, this puts the costs and trouble of taking the case to a higher court on the injured party.  Costs of taking up cases are far higher than is laid down by the regulations – over 50,000/- if the case goes to the sub-county court.  If a case has to go to the Magistrate’s court, this is simply beyond most people, because the costs of transport for the party and their witness(es) have to be made many times, as most cases suffer several adjournments.  The quality of judgments is hit and miss – courts do not follow procedures and do not know either State or customary law.  No oversight or supervision is given by higher courts.

6) Magistrate’s courts also do not function in the interests of the rural poor. The majority of cases brought in 2005 had still not had judgments.  This often means there is an injunction on the land in question, preventing the owner from using it for survival – though they may have no other means of farming.  Every adjournment costs them tens of thousands of shillings – though their total household annual income may only be 400-500,000/-.  There is little understanding of how these courts operate and a presumption of corruption, especially where one party is better educated or richer, if they then get judgment in their favour.  This may be caused because though they were not in the right, they knew better how to present their case to the court.  Many of the poor therefore simply give up once a case gets taken to Magistrate’s Court, assuming that they will lose anyway, through bribery.

FINDINGS FROM TESO REGION.

People believe in and go first to the clan court because they trust the clan most and it is cheap. The problem is that sometimes people disregard the clan’s judgment. Clans do not charge money, except if you disturb them 3 times. They also beat people who disturb them a third time. 

Causes of conflict

Causes of land dispute 

· Lack of a strong land tenure governance system.

· Customary tenure boundaries are porous and not clearly demarcated.  

· Customs and practices are not recorded and yet young people will say “according to our customs” when they want to grab land.  

· Greed by the rich people who encroach on ones land and win the case through bribery; Weaknesses of the clan heads in acting as a clan court and head of family, especially in land sales.

· Population increase.

Who is vulnerable?

· Widows if she does not have big boys or a protector within and without the clan.  Children born out of marriage are also vulnerable. Boy children born out of marriage are treated differently by different clans.  But once the grand parents die, they are chased away. The fewer in the homes, the more vulnerable to land grabbing. Also men and women with no children and the very old without protectors are vulnerable.

· All acknowledged and respect the rights of widows as heads of families. It is the unmarried women, the divorced returnees and widowed returnees whose rights are vulnerable. 

· Land rights are closely linked to good behaviour, especially for women but also for men, to a lesser extent. Punishment (or excuse) for bad behaviour may lead to one losing land rights.

Land grabbing. 

People try to grab land deliberately.  Neighbours can encroach. Some people give up the land being claimed in order to stop the quarrel from leading to death.  This also leads to compromise between parties relinquishing land rights in an attempt to nub the conflict at its early stage to avoid it becoming a death issue. The more vulnerable tend to give their land away. The common cases are trespass, especially by neighbours.

Strategies for land grabbing.

· Claims that a deceased had a debt to pay.

· When the head of the family is irresponsible and sells land without consent. Land is sold with clan consent for raising dowry, blood money when unmarried woman dies, to sell small land and buy more land than one has with the same amount of money in another place. Land is supposed to be bought by a clan member or neighbours. Despite statements that land cannot be sold without the clans’ permission, some drunks can still sell land. 

· In rare cases, where a man is irresponsible, the management of the land passes to a responsible wife before the husband dies. An orphan may also become head of family when the protector breaches their trust.

· Some people do not know the law but claim “customs”. Land grabbing is only recognised if the person understands they are losing land rights.

· Land grabbing can take place without active conflict.

· Land grabbing is common where a family has many children and little land. 

· Neighbour may encroach on land, little by little.  

· Rich people may send animals to graze freely on your land all the time until you give up and you sell the land to them.

· When judgments of clans and LCs are ignored, the courts “refer” the cases to the next higher courts and do not follow up on the case.

Land Justice.

· Clan courts are preferred. One will always be referred back to the clan by the LCs. Also clans are cheaper, know the boundaries and are more trusted.  Fees to clans are through providing local drinks (ajono), food (usually a he goat), 

· The first court is the clan and then to LC1 – LC2-LC3 if there is a perception that the clan will be biased, if it involves parties not of the same clan, or if the person does not respect the clan.

· People with money go to higher courts. The perception is that they want to bribe people.  Those going all the way are causing tension in the clan and this leads to violence and death because people take the laws into their hands.  It is impossible to bribe all the clan members.   If someone does this, they would shun them.

· LC court fees is 20,000/= (as per Adoa), LC2 is 30,000/=.  No information on LC3

Solutions.

· Proposed that customs should be written down and distributed.  ICU should do this and get the LCs to adopt them. Courts can also take judicial notice of the practices and rules even if they are not codified.

· Demarcating land boundaries (6 had demarcated using 2 sisal, 1 used egada (elephant grass) and 3 Eligoi), especially before the male head of family dies; 

· Will writing – this can help prevent land grabbing from within ones family. 

· Will writing if it is acceptable. 

· Recording land transactions.

Impact of land grabbing and land conflict.

· Land conflict has resulted into assault, murder, trespass, malicious damages to property.  

· LC court judgements are not enforced. 

· Deriving livelihoods through leja leja work for survival to educate her children. 

· Renting land for 20,000/= to 40,000/- per garden per season. 

· Dependence on kind non relatives.

FINDINGS FROM ACHOLI REGION.
· People have strong attachment to handling land disputes at clan level; Ateker

· Clans do not enforce their decisions to disputes

· Clan system has not been functioning well because of insurgency and camp settlement.

· Returned widow and unmarried together with their children are welcomed back to the home and allocated reasonable piece of land for their survival. There may be poor relationship with sisters-in law.

· Illegitimate children are also welcomed and accepted

· A widow always gives her sister in law land incase of return. There is always land reserved for them

· Clan take care of returnees but brothers (uncles) are often scared/threatened by the male illegitimate children

· Free choice of widows to choose inheritor but must be from widow

· Land grabbers are not from brothers in laws themselves but from children of brothers. Also among widows, elder widow and younger widows. This takes place when the mother in law has died. So the woman who was married first takes charge and becomes the mother to all; (abila gang). Incase of land sales, she is the only one involved and her consensus is important.

· Opening up of new plots is left to those who have ability; the stronger you are, the more land you can acquire

· Child headed households are not being helped by their fathers’ relatives, they are never helped by the paternal uncles.

· LCI who should have helped child headed are perpetrators.

· Referral systems unclear e.g. from clan to Area Land Committee

· LCI’s know jurisdiction but they handle land cases without recording the proceedings

· When LCII fails to get quorum, LCI executives are picked to realize quorum

· Both clan and LC demand pay

LCI   5,000/=

LCII  15,000/= paid by each party. Fees vary from place to place. At clan level, one prepares food and alcohol and a person may also pay some little money for appreciation if she/he wishes

· Land cases taken to LCII courts are often bounced back to clan for cleansing if it involves “kir” but where it is a minor dispute, it the clan to handle since they know the boundaries

· Other cases are heard by LCII

· Relationship between LC and clan

· LCII appeals; appeals are referred to area land committee in two days other than 14 days as statutory procedure

· There is a lot of manipulation of cases at LCII level especially where there is interest

· LC courts and clan work together

· Widows without children remain on land but some portion may be taken if there is need for land from other family members e.g. for children of returnees/divorcees

· Refusal to be inherited is the reason why most widows are chased away

· A widow is free to get a man from outside the clan and if that man dies, he is buried on the land where the widow was married

· Land disputes are being taken to Special Police Constables to handle especially where it involves violence

· Gender and land rights still high

The main problems facing IDPs with regard to property rights were identified as follows:

1. large areas of land being appropriated by powerful people from IDPs, either who are absent from the land who have returned.  The expropriators are getting titles – freehold or leasehold.  In some cases, this is on a smaller scale from people who are powerful within the community but at a lower level.  This is either the land of many people or communal land or both.

2. Loss of land rights at an individual/household level, usually to someone within the community, often within the family (or in-laws). 

a) people returning from the bush not being granted land rights o which they have a legal entitlement

b) widows, orphans, divorcees and their children, unmarried women and their children either being denied their legitimate land rights or having their land actually taken away.  

3. There is also a fear that because co-habiting without an official wedding was common in the camps that many women and children may be denied land rights where their claims are less clear cut.

4. Two clans both claiming an area as their customary land – usually where one is invoking an earlier occupation of the land, or claiming that members of the other clan were only lent the land.  Violence sometimes has resulted.

5. Squatters on land invoking ‘the 12 year rule’.  this included people claiming the land in the camps on which they were displaced, and people who had not even occupied the land continuously during displacement but are including the period of displacement as part of the 12 years (e.g. they had been on land for 2-3 years, then displaced for another 9-10 years).

6. Conflict over where people are to return to. People being told that they are supposed to return to where they were before gong to the camps, but because there was much ‘informal’ displacement during the period 1986-96, people did not necessarily leave their own land to go to camps.

7. Retracted gifts.  A very common problem.

8. Returnees registering (for freehold or leasehold title or CCO) land in their return areas before everyone else has returned, and not necessarily limiting themselves to land which was in fact theirs.

9. Claims on communal land, either from individuals or from communities form within the broader land owning community.  These claims often involve people trying to get papers for this land.

10. Seasonal Karamojong disturbance on the K’jong-Acholi border preventing re-settlement.

11. Genuine boundary disputes where the boundaries are unclear or innocently contested.  

Of this list, no. 11 does not usually need outside intervention, because these problems are usually solved adequately at local level.  
Underlying causes of the problems were then analysed – not in terms of the factors driving people to take land rights but rather looking at what allows the problems to happen and why they are not being resolved by systems in place.

1
Powerful people applying for and getting titles to other people’s or communities’ land.

· problems with the land registry in Entebbe – corruption, lack of proper systems, etc.

· DLB failing to go on the ground to verify claims – whether through lack of means, capacity, and a backlog of work that grew during the insecurity when they were unable to go to the field, negligence, misunderstanding, or worse.

· landowners can’t protect their land because they don’t have papers: and DLB not supporting applications of real landowners for CCOs – charging excessive fees, misrepresenting the need to survey, etc.

· corruption (financial or otherwise) within DLB

· grazing and hunting ground easily perceived as being unused and not owned

· no clear registry of current leases, no maps of who owns what land.

Solution?

· try and improve the systems and procedures of DLB and ALCs in registration (which may prevent some instances, especially of the less powerful) 

· support landowners (individuals and communities) to obtain CCOs

· possibly: support creation of a public database/map (“registry”) of all leases and titles, and of clan land ownership?. This will require a close partnership with DLB(s) based on a joint identification of limitations which DLB is interested in addressing.  
· Support for CCOs for communal land may necessitate formation of Communal Land Associations (CLAs).  This can be supported through DLB but will require the position of District Registrar to be formally filled.  Consultations with CAOs needed here.
· Possible use of local demarcation and mapping of communal land  – resurrecting the plan to institute designated boundary trees.  This may be less contentious for communal land than between private land.

2a)  Small scale ‘land grabbing’

· broken justice ‘systems’ – both LC and customary

· people want to avoid conflict

· women fear being seen as too assertive

· confused knowledge of rights – especially about the difference between property rights and ‘ownership’.

· problems with customary system:

· they no longer command authority after camp life, judgments are not respected

· they have no legal power to enforce judgments

· culture of respect for traditional authority gone – even fathers can’t impose will on sons

· they have inadequate knowledge of women's rights within customary law – especially confusion over ‘ownership’

· not proactive in protecting vulnerable or in seeing what happens to their judgments – no individual in customary system has responsibility for protection

· clan is unwilling to stand up to powerful

· the principles of customary law have been written but there are no clear procedures or institutional rules for implementing it

· State system

· corruption, nepotism, favouritism and bias, on political or clan lines

· excessive fees, preventing access to justice

· lack of proper funding of LC court system

· sitting allowances given by law, but supposed to come from court fees – these simply don’t match up

· no supervision of LC courts, no disciplinary procedures

· rent seeking, leading to cases being taken solely for fees, even where no jurisdiction or judgment given

· leads to improper quorum, so fees shared among fewer people

· lack of knowledge of law, particularly customary law

· judgments may not follow logically from evidence

· lack of motivation of LCs, leading to ‘rent seeking’, lack of interest in procedures, poor judgements, etc.

· no supervision of LC courts

· CM has no capacity

· Magistrates don’t treat LC courts as real courts

· no-one given duty to supervise

· lack of interest at any level, lack of recognition of the problem 

· poor record keeping – often not even a full judgment (missing the rationale of the decision)

· lack of training of LCs

· lack of supervision

· lack of understanding about importance of written judgements, what a judgment is

· procedures not followed, so effectively any judgment can be overruled on appeal on technicalities

· LCs don’t; really understand, at least not the importance of procedures

· lack of motivation

· LCs reluctant to give judgements, especially if one party is powerful or related, they just tell the offended party ‘you take your case elsewhere’.

· no enforcement of judgment
· they don’t know how to enforce judgements

· law puts burden on winning side – but very high costs must be paid upfront, even if can later be claimed from offending party

· problems of written records

· police refuse to intervene, say it’s not their role (often SPCs at sub-county level, lack of clarity about their roles, mandate, responsibilities)

· if go to Chief magistrate for enforcement, long delays

· police can’t distinguish between criminal offence and ‘land cases’

· police won’t act without bribes

· cases can take long even at LC2 level, and at planting time  both sides need very fast judgements or they lose the season

· confusion of roles – LCs, ALCs, customary authorities (ALCs acting as appeal courts from LC2, ALC taking fresh cases, appeals going to sub-county and by-passing LC2s…)

Where could solutions come from?

LCs

possibility of using criminal trespass against person refusing to respect judgment on ownership? – a dangerous precedent, though, as it will also be used by land grabbers to intimidate…

need for a permanent supervisory function for LC courts.  Could come from harnessing the powers of the Chief Magistrate to supervise LC courts – can these be delegated to Grade 1s? Is there a role for MoLG in supervision?

clarity on roles of police, and on different ‘types’ of police

wide knowledge by public on correct procedures

can we change procedures of enforcement – especially around the fees paid upfront by winning party? (can this be done at District level? does it need a change in rules from Chief Justice, MoLG, MLHUD…?)

need for alternative financial arrangements for funding courts and LCs.  This needs solving by some combination of MoLG, Chief Justice, Chief Magistrate, MFPED, MLHUD….

need for targeted training in specific areas:

· appeals and referrals 

· procedures and records

· customary land law, how to harmonise LC and customary systems

· principles of natural justice

· 12 year rule

Some training must be to a wider audience, including District officials, the general public, sub-county leaders, customary authorities…

This includes 12 year rule, in which circumstances an LC exec member is supposed to disqualify his/herself,  

· customary courts

· Dissemination of customary law by Rwodi

· possibility of a supervisory system by head Rwodi? (in order to bring both more respect for local level Rwodi, and to improve quality of judgements) (are they interested?)

· regular discussion sessions of ‘test cases’ or difficult and interesting cases, at sub-county level

· training of customary authorities: mediation skills, State law and procedures, how to work with LC courts

· Many people want CCOs to protect their land.  Is supporting this a way forward?  Resurrecting the idea of boundary trees (see above) and village mapping?

Conclusions.

There are two conclusions which came out of our research.

1
something must be done.  The imperative to do something about a situation that is causing widespread misery and destitution on a horrendous scale is overpowering.

2
Something can be done, and many stakeholders need to and can play a role. Not all the problems are solvable, but if the stakeholders as a whole agree that the situation is unacceptable and there is willingness for Magistrates, judges, Ministry of Justice and the Justice Law and Order Sector (JLOS), and NGOs, especially legal aid providers, to work together some steps can be taken to improve lives for many thousands of people. 

